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Public Notice Report
For the
North Carolina Certification of Clean Air Act Section 110(a)(1) and (a)(2)
Requirements for the 2010 1-Hour Sulfur Dioxide Standard

Introduction

On December 3, 2013, a pre-hearing version of the “North Carolina Certification for Clean Air
Act (CAA) Section 110(a)(1) and (2) Infrastructure State Implementation Plan for the 2010 1-
Hour Sulfur Dioxide National Ambient Air Quality Standards” (SO, ISIP) was submitted to the
United States Environmental Protection Agency (EPA). A public notice announcement, in
accordance with 40 CFR 51.102 and the public comment period, were posted on the North
Carolina Division of Air Quality (DAQ) website, as well as email distribution lists managed by
the DAQ. The public comment period was open from December 3, 2013 through January 6,
2014. No requests for a public hearing were received. The public comment period elicited
comments from the EPA and the Sierra Club (on behalf of the Sierra Club, Medical Advocates
for Healthy Air, the Southern Alliance for Clean Energy, and the Southern Environmental Law
Center).

Background

The EPA promulgated a new 1-hour National Ambient Air Quality Standard (NAAQS) for sulfur
dioxide (SO,) and revoked the primary annual and 24-hour SO, NAAQS on June 22, 2010. The
new 1-hour SO, NAAQS is set at 75 parts per billion (ppb), measured as a three-year average of
the annual 99™ percentile of 1-hour daily maximum concentrations (40 CFR 50.17).

On August 5, 2013, the EPA promulgated nonattainment designations in locations where existing
monitoring data indicated violations of the 1-hour SO, standard between the period of 2009 and
2011 (78 FR 47191). At the time, all of North Carolina’s ambient monitors were measuring
below the 1-hour standard, and continue to attain the standard. Nevertheless, the EPA stated in
its February 6, 2013 letter to North Carolina that it is deferring designation action to a later date.
The EPA also stated that future designation action would be taken once additional data are
gathered pursuant to the agency’s comprehensive implementation strategy. The EPA is in the
process of refining its strategy on an acceptable method for determining whether a state has
achieved the 1-hour SO, NAAQS, and plans to propose the Data Requirements Rule later this
year. The EPA re-released its draft technical assistance documents on December 2013 entitled,
“SO, NAAQS Designations Modeling Technical Assistance Document”, and “SO2 NAAQS
Designations Source-Oriented Monitoring Technical Assistance Document” which address
modeling and monitoring approaches for assessing 1-hour SO, NAAQS.

On August 26, 2013, the Sierra Club and Natural Resources Defense Council initiated a law suit

against the EPA regarding its actions related to SO, designations. A number of parties, including
North Carolina, have intervened. On December 6, 2013, the U.S. District Court for the Northern
District of California determined that the EPA Administrator violated her duty to promulgate
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SO, designations by the June 2013 deadline. The court has not yet determined the appropriate
remedy.

Within three years of promulgation of a new or revised NAAQS, states must show they have the
authority and programs needed to implement, maintain, and enforce the standard (CAA sections
110(a)(1) and (a)(2)). The revised infrastructure State Implementation Plan (SIP) for SO, was
due June 22, 2013. North Carolina waited to submit its SO, ISIP until the EPA issued
nonattainment designations and released appropriate SIP development guidance for the revised
SO, standard.

To assist air agencies develop infrastructure SIPs, the EPA released a guidance document in
September 2013 (see Attachment 1a). North Carolina utilized this guidance to prepare its 2010
1-hour SO, ISIP, and released it for public comment on December 3, 2013. A public notice
announcement was posted on the DAQ website, indicating that the SO, ISIP certification
documentation was available for public comment until January 6, 2014. Persons wishing to
submit comments or request a public hearing were invited to do so.

The SO, ISIP was made available at the DAQ’s central office and seven regional offices for
public review. The public notice announcement was also sent to a number of distribution lists
managed by the DAQ. These distribution lists included numerous stakeholders from industry,
environmental groups, relevant state/local agencies, and regional partners. The DAQ believes
that sending the public notice announcement to these groups is more effective than publishing
the notices in a few local newspapers and is consistent with the requirements described in the
April 6, 2011, memorandum, “Regional Consistency for the Administrative Requirements of
State Implementation Plan Submittals and the Use of Letter Notices” (See Attachment 1b)
Additionally, the DAQ website has Rich Site Summary (RSS) feed which regularly delivers
changes to the website content to those that have signed up.

Summary of Public Comment Period

The public notice process resulted in written comments submitted from the EPA and the Sierra
Club. Both sets of comments are attached to this report. Modeling files and other exhibits
related to the Sierra Club’s comment are too extensive for an attachment, and are provided on a
separate compact disc. Below is a summary of the comments received and responses thereto.
All comments have been reviewed and responses developed based on an evaluation of the issues
raised related to the intended purpose of the document under review.

EPA Comments and Responses

EPA Comment 1: The EPA requested North Carolina to include a copy of all regulations
(including state only rules that are not federally approved) and relevant authority in the final SO,
ISIP submission.

DAQ Response 1: North Carolina General Statutes referenced in the SO, ISIP were already
included in the prehearing submission (Attachment 3a). A new attachment is added which
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contains the text of state-only rules which are not part of North Carolina’s federally approved
SIP (Attachment 3b).

EPA Comment 2: Under section 110(a)(2)(B), the EPA requested North Carolina to document
that the state submits ambient air monitoring data to the Air Quality System or monitors air
quality in accordance with 40 CFR 58 requirements.

DAQ Response 2: The final SO, ISIP is revised to include these statements.

EPA Comment 3: Under section 110(a)(2)(C), the EPA requested the state to verify and
document the state’s SIP-approved minor source program and to identify the regulation that
governs this provision.

DAQ Response 3: North Carolina’s minor source permitting program, contained in 15A NCAC
2Q .0300, is already cited in the SO, ISIP. Clarifying language is added to indicate this rule
contains provisions for permitting minor air pollution sources.

EPA Comment 4: Under section 110(a)(2)(C), the EPA suggested edits to the text related to
North Carolina’s submission of Prevention of Significant Deterioration (PSD) requirements.

DAQ Response 4: The text is revised in accordance with the EPA’s suggestion.

EPA Comment 5: Under section 110(a)(2)(L), the EPA requested clarification whether all or
portion of the funding for PSD and nonattainment new source review (NNSR) permits comes
from permit fees, and if it does not, to document other funding sources. The EPA also requested
the state to cite the Title V regulation and to clarify that the Title VV program implements and
enforces PSD and NNSR permits once these permits have been issued.

DAQ Response 5: Additional text is added to further emphasize that fees collected under North
Carolina’s 2Q .0200 rule cover the reasonable cost of review, approval, and implementation and
enforcement of PSD and NNSR permits. The EPA’s suggested revision related to Title V
permits is incorporated in the final submittal.

Sierra Club Comments and Responses

Sierra Club Comment 1: The commenters assert that North Carolina’s SO, ISIP must impose
enforceable 1-hour SO, emission limits to prohibit NAAQS exceedances in areas not designated
nonattainment. The commenters note that such specific emission limitations are required by the
CAA, EPA regulations, EPA interpretations, Supreme Court opinions, and appellate court
opinions. The commenters further assert that the SO, ISIP must include enforceable emission
limitations to ensure attainment and maintenance of the NAAQS.

DAQ Response 1: As a general observation, the DAQ would like to emphasize that while the

Sierra Club’s comments would be pertinent for the development of an attainment SIP, an ISIP is
not the same document as an attainment SIP, nor does it have the same requirements. An ISIP is
a demonstration to EPA that a state has the infrastructure, authority (to develop rules and control
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measures) and resources (e.g., staff, monitoring capabilities) to comply with the NAAQS.
Conversely, an attainment SIP demonstrates to EPA how a state will achieve compliance with
the NAAQS, by detailing specific emission reduction programs (including emission control
requirements) to achieve the NAAQS and how those programs will be enforced. Due to the
distinct differences between these two types of SIPs, North Carolina believes the Sierra Club’s
comments do not pertain to the ISIP process or the content of an ISIP.

The EPA issued guidance in September 2013 titled “Guidance on Infrastructure State
Implementation Plan Elements under CAA Sections 110(a)(1) and 110(a)(2)” as a guidance for
the development and submittal of an ISIP for criteria pollutants including the 2010 primary SO,
NAAQS. North Carolina’s SO, ISIP for the new 1-hour SO, NAAQS was developed in
accordance with the applicable elements of that guidance. The September 2013 guidance states:

The EPA interprets section 110(a)(2) to exclude two elements that could not be governed
by the 3-year submission deadline of section 110(a)(1). Both these elements pertain to
part D, in title | of the CAA, which addresses SIP requirements and submission deadlines
for designated nonattainment areas for a NAAQS. Therefore, the following elements are
considered by the EPA to be outside the scope of infrastructure SIP actions: (1) section
110(a)(2)(C) to the extent that it refers to permit programs (known as “nonattainment
new source review”) under part D; and (2) section 110(a)(2)(I) in its entirety, which
addresses SIP revisions for nonattainment areas. Both these elements pertain to SIP
revisions that collectively are referred to as a nonattainment SIP or an attainment plan,
which would be due by the dates statutorily prescribed under subparts 2 through 5 under
part D, extending as far as 10 years following area designations for some elements.
Because the CAA directs states to submit these plan elements on a separate schedule, the
EPA does not believe it is necessary for states to include these elements in the
infrastructure SIP submission due 3 years after adoption or revision of a NAAQS.

While an infrastructure SIP submission is not expected to meet the requirements for a
nonattainment SIP, the scope of an infrastructure SIP does not exclude geographical
areas that have been designated nonattainment for the new or revised NAAQS or an
earlier NAAQS for the same pollutant. Sections 110(a)(1) and 110(a)(2) reflect the
congressional intent that each air agency have an air quality program, covering all
geographical areas of the state, that includes the specified air agency authorities,
requirements, and activities.

The infrastructure SIP submission requirement does not move up the date for any
required submission of a part D plan for areas designated nonattainment for the new
NAAQS.

Prior to the EPA promulgating nonattainment designations on August 5, 2013, North Carolina
was aware of one ambient monitor that was exceeding the 1-hour SO, NAAQS. The state took
immediate action to review contributing emissions sources and worked with stakeholders to
revise appropriate air permits. As a result of this proactive response, the same monitor measured
clean 1-hour SO, data, which resulted in the EPA not designating nonattainment areas in the
August 5, 2013 action.
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At this time, North Carolina’s monitoring data show attainment of the SO, NAAQS. Since the
EPA has deferred designations to a later time, this is the only reliable and credible basis with
which to assess North Carolina’s attainment status. Until credible, new information comes to
light in accordance with EPA requirements, the presumption is that North Carolina is not in
nonattainment with the new, 1-hour SO, standard. We are not aware of any nonattainment areas
in North Carolina. North Carolina believes that without the EPA completing further attainment
designation process, regulatory agencies cannot know what enforceable limitations on source
emissions are necessary.

Sierra Club’s reasoning would make all of the nonattainment provisions of the CAA (Part D,
subparts 1 and 2) applicable, and would require states to prepare attainment SIPs for areas before
the EPA has issued an attainment designation. Under this rationale, North Carolina would be
forced, without authorization, review, or oversight from the EPA, to unilaterally define its
attainment status and put in place the measures, rules and regulations necessary to achieve and
maintain attainment. Such an interpretation goes against the plain language of the CAA. The
CAA is clear about where and how nonattainment areas are to be addressed: “[e]ach such plan
shall -...T) in the case of a plan or plan revision for an area designated as a nonattainment area,
meet the applicable requirements of part D (relating to nonattainment areas).” Until such time,
North Carolina has in place robust, enforceable measures to prevent violations from occurring at
new sources or at major modifications to existing sources, which provides the regulatory
framework and process of PSD permits.

North Carolina’s SO, ISIP is consistent with previous ISIP submittals that have supported a
number of different NAAQS. To the best of our knowledge, none of these ISIP submittals
contained unit-specific emission limitations, and all have either been approved by EPA or are
being processed by the EPA. This SO, ISIP meets all of the EPA’s current guidance regarding
such submittals.

No changes were made to the SO, ISIP due to these comments.

Sierra Club Comment 2: The commenters assert that the SO, ISIP for the 2010 SO, NAAQS
must contain emission limitations for the following Duke Energy coal-fired power plant
facilities: Allen Steam Station, Asheville Steam Electric Plant, Marshall Steam Station, Mayo
Electric Generating Station, and Roxboro Steam Electric Plant. They assert that AERMOD
modeling is the appropriate tool for evaluating SO, ISIPs and ensuring attainment and
maintenance of the NAAQS. They also assert that limitations based on 1-hour averaging periods
must be included for these facilities in the SO, ISIP.

DAQ Response 2: The DAQ is committed to protect and improve ambient air quality in North
Carolina for the health, benefit and economic well-being of all. The DAQ further believes that
after EPA takes designation actions, areas not meeting national standards are expeditiously
brought into attainment. Such actions must be based on sound, scientific, technical, and legal
bases that are consistent with the CAA.

As stated in Response 1, the method to determine whether a particular source or an area is
violating the 1-hour NAAQS is still being developed. North Carolina is waiting for the EPA to
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make an attainment determination and/or issue final implementation guidance and rule that
specifies the state’s requirements. In its April 12, 2012 letters to states, the EPA stated the
following:

“we recommend for now that states focus their 2013 SIP submittals on the traditional
infrastructure elements of Clean Air Act sections 110(a)(1) and (2), rather than on
modeling demonstrations showing future attainment of the standard by a fixed date for
unclassifiable areas.”

As mentioned earlier, in August 2013, the EPA made initial round of nonattainment designations
for those areas with air quality monitors that measured violations of the 1-hour SO, standard.
For all other areas, the EPA released an updated designation strategy paper for identifying: (1)
which sources and areas would be addressed, (2) how air quality would be characterized for
those sources and areas, and (3) when key steps would be taken in the overall process. This
strategy paper defined a timetable for air agencies to submit plans using air quality monitoring,
modeling, or a combination of both.

On December 6, 2013, the U.S. District Court for the Northern District of California determined
that the EPA Administrator violated her duty to promulgate SO, designations by the June 2013
deadline. The court has not yet determined the appropriate remedy. The Court’s pending ruling
could determine when EPA promulgates designations.

Meanwhile, the EPA continues to refine its strategy on an acceptable method for determining
whether a state has achieved the 1-hour SO, NAAQS, and plans to propose the Data
Requirements Rule later this year. The EPA re-released the draft technical assistance documents
on December 2013 entitled, “SO, NAAQS Designations Modeling Technical Assistance
Document”, and “SO, NAAQS Designations Source-Oriented Monitoring Technical Assistance
Document” which address modeling and monitoring approaches for assessing 1-hour SO,
NAAQS. According to the latest EPA guidance documents, final designations based on
modeling and monitoring would be made in December 2017 and 2020, respectively.

North Carolina has already been initially designated. For future designations purposes specified
by the EPA, North Carolina supports the use of ambient monitoring data for designation
purposes in the case of NAAQS assessment for existing sources. North Carolina further believes
that air dispersion modeling can be used as a tool to site such monitors, incorporate less
expensive sensors into a state’s overall monitoring strategy, and potentially validate when
modeling could be used in place of monitors. The DAQ appreciates the efforts made by the
commenters to develop modeling results for North Carolina facilities, and this information will
be reviewed along with all other data and analyses regarding final requirements for facilities and
source specific impacts as the process moves forward. The DAQ will perform this process in
accordance with the EPA’s timelines and with the requirements set forth in the final
implementation rule and supporting guidance documents to determine whether or not emissions
from these facilities (as well as other large SO, emitters in the state) violate the 1-hour SO,
NAAQS. Once these evaluations have been completed, North Carolina will provide EPA with
an attainment status recommendation for the entire state. If a source has been determined to
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cause a violation, the state will expeditiously move forward to achieve compliance with the 1-
hour SO, NAAQS.

At this time, the DAQ believes determining or requiring any type of unit-specific emissions
limitations is premature, given the uncertainty regarding what information the final rule and
guidance documents will contain. North Carolina awaits finalization of the EPA guidance and
rulemaking that would allow the state to reliably and defensibly include enforceable emission
limitations in relation to the SO, NAAQS.

No changes were made to the SO, ISIP due to these comments.

Sierra Club Comment 3: The commenters assert that the Allen, Asheville, Mayo, and Roxboro
electric generating plants within the state are capable of causing cross-state exceedances of the
NAAQS. The commenters further assert that the SO, ISIP fails to address cross-state impacts
that are due to these sources, and North Carolina must provide provisions to ensure that in-state
pollution is not preventing other states from attaining or maintaining the 1-hour SO, NAAQS.
The commenters also stated that the Homer City decision does not apply.

DAQ Response 3: The DAQ concurs with the Sierra Club that North Carolina has an obligation
under the CAA to ensure that SO, emissions will not cause or significantly contribute to
nonattainment or interfere with maintenance of the SO, NAAQS in another state. However, the
EPA must complete its rule making and technical assistance documents before North Carolina
can determine the ambient air quality impacts of its SO, sources on neighboring states.
Additionally, the August 21, 2012 decision by the U.S. Court of Appeals (EME Homer City
Generation, L.P. v. EPA) states that a SIP cannot be deemed deficient for failing to meet the
“good neighbor” obligation before the EPA quantifies that obligation. As of the submission of
this document, EPA has yet to determine that North Carolina has any significant contribution of
S0O,, in regards to the 1-hour SO, NAAQS to any downwind state. Therefore, at this time, North
Carolina should not address the good neighbor provisions of the CAA in Section 110(a)(2)(D).
This is consistent with November 19, 2012 EPA memorandum from Administrator Gina
McCarthy that “a SIP cannot be deemed deficient for failing to meet the good neighbor
obligation before EPA quantifies the obligation.”

No changes were made to the SO, ISIP due to these comments.

Sierra Club Comment 4: The commenters assert that North Carolina may not rely on its
unapproved Regional Haze program to assure compliance with SIP requirements. They also
assert that the Clean Air Interstate Rule (CAIR) is not part of North Carolina’s approved
Regional Haze SIP and that CAIR’s reductions are temporarily in place, and thus are not
enforceable.

DAQ Response 4: North Carolina’s mechanism for assuring compliance with the visibility
component of section 110(a)(2)(D)(i)(I1) is through its PSD rules and the regional haze plan.
North Carolina’s PSD rules require that all new major sources and major modifications to
existing major sources address visibility impacts, including impacts in other states. The regional
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haze plan addresses sources that are linked to impaired visibility in Class | areas, and defines the
state’s strategy for assuring continued progress towards a long-term goal.

North Carolina is under a separate obligation to submit a revision to the regional haze SIP which
incorporates the requirements of the Cross State Air Pollution Rule (CSAPR) based on the
EPA’s demonstration that CSAPR achieves greater reasonable progress towards achieving
visibility conditions in Class | areas than source-specific Best Available Retrofit Technology
(BART). However, due to the vacature of CSAPR, the EPA has indicated that until a valid
replacement rule is established, states may rely on reductions achieved by CAIR as “permanent
and enforceable” for SIP purposes. In light of the ongoing uncertainty associated with interstate
transport rules, North Carolina is evaluating other options per the EPA’s 2005 BART Rule and
2006 Alternative to Source-Specific BART Determinations Rule. A SIP submittal addressing
this requirement is planned for spring 2014.

No changes were made to the SO, ISIP due to these comments.

Sierra Club Comment 5: The commenters assert that North Carolina’s SO, ISIP fails to ensure
visibility in other states because the state does not have an approved 5-year regional haze
progress report.

DAQ Response 5: North Carolina submitted its regional haze 5-year progress report on May 31,
2013, and is awaiting EPA approval. Until such time when the EPA deems the regional haze SIP
effective or ineffective, there is nothing further North Carolina should do.

No changes were made to the SO, ISIP due to these comments.

Sierra Club Comment 6: The commenters assert that the SO, ISIP fails to ensure attainment
and maintenance of the SO, NAAQS because North Carolina’s statutes and regulations contain
exemptions and variances that undermine the state’s permitting and enforcement mechanisms.

DAQ Response 6: North Carolina rule 02Q .0317 “Avoidance Conditions” allows facilities to
request terms and conditions be placed in their permits to avoid the applicability requirements of
programs such as PSD and NNSR. The commenter is incorrect that this rule undermines the
state’s permitting and enforcement authority. The rule is intended for permitees to take
appropriate “operational limits” to stay below applicability requirements of programs such as
PSD and NNSR. Such mechanisms are commonly employed in air quality programs to enable
facilities with the potential to emit air pollution to operate below major source permit thresholds.
To ensure compliance, North Carolina rule requires monitoring, recordkeeping, and reporting
conditions be placed in the permit.

The SO, ISIP states that only specific rules cited in the document are to be included in the SIP,
and that General Statues cited in the plan should not be considered part of North Carolina’s
federally approved SIP. Nevertheless, the Sierra Club comments that North Carolina General
Statues 143-215.108(c)(2) “Control of sources of air pollution; permits required” allows the
Environmental Management Commission (EMC) to grant and renew temporary permits even
though the action may result in pollution or increase pollution...” North Carolina has not used
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